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Section 4.0  Tier 1 Contracting Agency Alternatives

4.1
US Government Federal Acquisition Regulation (FAR) Procurement

4.1.1
Description

Federal Acquisition Regulation (FAR) 48 C.F.R. § 1 et. seq.
· Goal of utilizing fair and open competition to supply goods and services to the Federal Government whenever possible to meet the goals of the Competition in Contracting Act (CICA)

· Federal procurement was extensively revised in mid-90s due to the Federal Acquisition Streamlining Act (FASA)

Broad capabilities:

· Can be used to buy anything from shoelaces to tanks

· Most procurements work well, managed well, within cost, and with minimal disputes 

· Public perception is different since the well-run, well-managed procurements don’t make the evening news

· Wide array of government procurement professionals operate successfully under the FAR rules every day

4.1.2

Advantages

· Follows government regulations that provide details, rules, clarifications and procedures for procurement.

4.1.3
Disadvantages

· U.S. government procurement selections may not be applicable to the other NANP member nations depending on the approach and selection made for the NANP Tier 1.

· May interject cumbersome procurement practices when technology changes require more expedient contract modifications than the process may allow 
· Would not require any input from affected parties when contract terms are finalized or with vendor oversight management.
· Contract may contain unduly restrictive terms and conditions that will cause the cost to be higher than if the contract were managed by another entity. 
4.2
Industry LLC

A Limited Liability Company (LLC) is a separate and distinct legal entity, which affords its members complete statutory protection from liability.  All liability is assumed exclusively by the LLC, which protects itself against that liability through insurance. LLC membership operating agreements define its rules, operating agreements, voting rights and functions. 

4.2.1
Description
Creation of an LLC requires establishment of a legal entity.  LLC’s perform specific roles such as:

· being the party responsible for developing and issuing an RFP, 

· for contract negotiation and execution, 

· vendor supervision, 

· determination of applicable database and /or system changes, 

· governing of emerging issues (e.g. vendor/provider interfaces), and 

· for ongoing vendor change management.  

In addition an LLC projects contains identifiable attributes such as:

· liability protection for members,

· designated and recognized contracting entity,

· level forum for joint venture by competitors,

· unregulated, yet can be authorized to conform to regulatory directives, and

· maintains easy access for new entrants who meet established membership criteria.

Membership in the LLC while defined by mutual accord in the operating agreement can contain provisions that require members to conduct activities in a neutral matter and to prohibit potential LLC vendors from also being members thus avoiding any conflict of interest.

4.2.2
Advantages

Doing business as an LLC has a number of benefits for contracting and management of vendor contracts.  Advantages of an LLC include:

· Likely to be well received by government since the current administration is very hands-off where industry might be able to oversee and self regulate
· Can be done relatively quickly and efficiently if legal assistance is provided

· Limits industry risk and liability without being wholly dependent on a government procurement process

· Has worked successfully in the past for other industry activities (e.g. LNP)

· Membership and LLC operating criteria can be clearly defined to ensure membership fairness and unbiased oversight behavior
· Ability to negotiate and execute contractual arrangements with all qualified vendors

· Ability to develop technical requirements and issue/award an RFP

· Ability to designate equal terms and conditions for all participants who use contractual services from the selected vendor

· Operates under an open meeting process unless proprietary matters are being discussed, such as contract negotiations

· Designated as independent, non-governmental entity that is not aligned with any particular telecommunications segment.

· Can be created and designated to represent the NANP and its countries 

4.2.3
Disadvantages

Despite the advantages of an LLC, there are also some downside factors that should be considered before an LLC is formed.  Some of the disadvantages of operating as an LLC include:

· Initial funding and operational costs must be considered.  All members will share the start up costs to form an LLC.  Thus the more LLC members the broader the group in which to spread the start up operating costs. 

· Can be structured so that coordination with the government can be through the LLC or through an industry consortium
· Requires legal assistance to draft and finalize membership operating agreements and for on-going advice.
· May be difficult to establish industry payment/contract cost recovery mechanisms without some confirmation from the government
4.4
Non-Profit LLC with Government Oversight

A non-profit LLC with government oversight will contain all the attributes, roles, advantages and disadvantages identified in Section 4.3.  

There are some additional roles and attributes that can be associated with this form of LLC such as:

· membership operating agreements can be created so that the LLC must comply with all regulatory directives,

· membership operating agreements can also contain language that designates an oversight /reporting role (e.g. North American Numbering Council’s designated oversight over the LNP LLC and FCC periodic reporting requirement)

· require a supermajority or unanimity with respect to voting on certain important LLC decisions (e.g. execution of vendor master contract)

· establish a procedure through which aggrieved parties may have their concerns addressed within the LLC’s dispute resolution process, at the designated oversight body and finally by the government, and 

· contain provisions for establishment of a not-for-profit LLC where by no profits are to be generated are to be shared by members of the LLC as a results of its oversight and management of vendor contracts, therefore LLC operating funds are solely the responsibility of members with the cost of services provided by the vendor(s) recovered through uniform user fees.

4.4.1
Description

See Section 4.2.1

A not-for-profit LLC with some form of active or tacit government involvement would contain statements in its operating agreement that would identify and support regulatory directives and government oversight.  In addition the operating agreement would contain language that would direct the members to be responsible for LLC operating expenses and fees established to cover vendor contracted services.  The vendor costs should be spread equally among all users of the services.

[501.c.3] who contracts with T1 for benefit of members (i.e., registrars/T2)

2 organizations

· one for procurement (excludes potential T1 providers)

· one for ongoing oversight (could include T1s as well as others) - could this be an LLC

· what advantages/disadvantages does a non-profit have over a for-profit LLC?

4.4.2
Advantages

See Section 4.2.2 

4.4.3
Disadvantages

See Section 4.2.3

4.4.4
Government Oversight Role

The government could choose to have an either an active role or a tacit role in supervising the LLC.  In an active role the government or its designated party could perform a close advisory function that may mandate some, if not all the activities undertaken by the LLC.  This role might also include formal acknowledgement and confirmation of some or all LLC activities.

In a tacit role the government could through regulatory directive provide guidance or establish the framework under which the LLC would operate.  The government agency designated with supervising the LLC would establish the policy directives and general course of action used to set LLC goals and expectations.  These polices would establish broad guidelines for LLC organizational behaviors and future decision-making.  The government would also retain rights to take over the functions of the LLC should the need arise.
In addition, the LLC could contain provisions for involvement of the 19 member nations of the North American Numbering Plan (NANP) such that they could maintain their national sovereignty as well as confirm their willingness to jointly support the activities of the LLC on behalf of the NANP.  This oversight should be similar in nature to that established among these member nations for NANP number administration.  The 19 countries (using Country Code 1) are: Anguilla, Antigua & Barbuda, Bahamas, Barbados, Bermuda, British Virgin Islands, Canada, Cayman Islands, Dominica, Dominican Republic, Grenada, Jamaica, Montserrat, St. Kitts & Nevis, St. Lucia, St. Vincent & the Grenadines, Trinidad & Tobago, Turks & Caicos Islands, and the United States (including Puerto Rico, the U.S. Virgin Islands, Guam and the Commonwealth of the Northern Mariana Islands).  American Samoa is set to join the NANP in 2005 making it 20 participating countries.  
4.4
Summary Matrix

	
	US Gov’t FAR
	LLC
	Not for Profit LLC

	Description
	Federal procurement with government oversight and contract management role
	Creation of entity to handle procurement and management oversight role.
	Creation of not-for-profit entity with provision for regulatory compliance and government oversight, to handle procurement and management oversight role.

	Cost*
	
	
	

	Advantages
	
	
	

	Disadvantages
	
	
	


* Need to clarify Cost to whom –  to set up/run organization or to prepare an RFP
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